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EMPLOYMENT TRIBUNALS 
 

 
Claimant: Mr Fitzgerald 
   
Respondent: Dragon Taxis Limited 
   
Heard at: Cardiff On: 23 (reading day), 24 and 25 

October 2017 
 and in Chambers  On: 27 October 2017 and 30 

November 2017 
 

Before: 
 

Employment Judge S Davies (sitting alone) 
 

Representation:   
Claimant:  in person 
Respondent: Mr Richard Leiper QC (counsel) 
 
 

RESERVED JUDGMENT 
(ON PRELIMINARY ISSUES) 

 
 
It is the judgment of the Employment Judge sitting alone that the Claimant is 
neither an employee nor a worker within the meaning of s230 Employment Rights 
Act 1996 (ERA) and all claims are dismissed. 
 

 
REASONS 

 
1. The Claimant brings claims of failure to pay National Minimum Wage (s13 

ERA) and holiday pay pursuant to Regulations 13 and 13A of the Working 
Time Regulations 1998 (WTR). 

 
2. The issues for determination at the Preliminary Hearing were: 

 
i. The correct identity of the Respondent; 
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ii. whether the Claimant was an employee or worker (or 
neither); and  

iii. if applicable, what period amounts to ‘working time’ for the 
purposes of determining remedy.  

 
 

The Hearing 
 

3. Oral evidence was given by the Claimant, who confirmed that he wished 
to rely upon both his witness statement and the content of the ET1 rider as 
forming his evidence. There was no objection to this proposal from the 
Respondent.  

 
4. As it was not apparent from his written evidence, I asked the Claimant 

whether he had ever requested holiday from the Respondent; he 
confirmed he had not. 

 
5. For the Respondent, I heard from Mr Ryan Owen, Managing Director, Mr 

Paul Gardener, driver and Mr Terry Lloyd, driver. 
 

6. The parties provided a suggested time table for cross-examination and 
submissions, which was adhered to. I informed the parties that my 
judgment would be reserved in light of the timetable and number of 
documents referred to. 

 
7. The bundle initially presented consisted of 4 volumes. At the outset of the 

hearing an application by the Respondent to extend the length of the 
bundle to 2 volumes was granted, on the basis it would not affect the 
overall length of the listed hearing. A further 2 volumes of the bundle were 
returned to the parties as they confirmed that it would not be to refer to 
them. 

 
8. During day three of the hearing, the Claimant indicated that he did not 

have a copy of page 210a. After a short adjournment for the parties to 
ensure that there were no discrepancies between their respective bundles, 
the Claimant confirmed that he had received all documents in advance but 
his copy of the bundle had not been fully updated. Mr Owen and Mr 
Gardener were recalled to the witness stand in order to allow the Claimant 
to ask questions about page 210a. 

 
9. Written submissions were provided by counsel, dated 19 October 2007 

together with an agreed statement of facts (undated).  A volume of case 
law authorities was provided and referred to by counsel in his closing oral 
submissions. The Claimant had the opportunity to make closing oral 
submissions; he elected not to. 
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Correct identity of the Respondent 
 

10. The Claimant was a driver with the Respondent from 5 July 2010, until he 
terminated the relationship in July 2017. 

 
11. The claims were brought in an ET1 dated 12 April 2017 against ‘Veezu 

Holdings Limited (trading as Dragon Taxis Ltd)’. The Respondent 
contends that the correct Respondent is ‘Dragon Taxis Ltd’, which 
company was purchased by Veezu Holdings Ltd in 2015. I will refer to the 
companies as ‘Veezu’ and ‘Dragon’, respectively 

 
12. The Claimant’s contract with Dragon is dated 19 January 2016 (page 

287); this document was signed after Veezu purchased Dragon in March 
2015. The Claimant refers to having a contractual relationship with Dragon 
in the first paragraph of his witness statement. During cross examination, 
the Claimant was shown a document illustrating the structure of company 
ownership (page 472A) and conceded that he had no means of 
challenging the accuracy of the document. Rather the Claimant described 
not knowing which entity his contractual relationship was with, following 
Veezu’s purchase of Dragon. 

 
13. I conclude that the correct Respondent is ‘Dragon Taxis Ltd’ based on the 

evidence of Mr Owen (paragraph 3 and 4 of his witness statement), the 
documentation I was shown and taking into account that the Claimant’s 
position, at its highest, was that he was not sure as to the identity of the 
correct Respondent. 

 
Status 

 
14. The principle question I am asked to determine is whether the Claimant 

had the status of employee or worker. 
 

15. The Claimant’s assertion that he is entitled to be paid national minimum 
wage and annual leave under the WTR is dependent on the Claimant 
demonstrating he has the legal status of worker (or employee). 

 
16. The Respondent resists these claims contending that the Claimant, was 

genuinely self-employed.  The parties provided an agreed list of facts 
relevant to this preliminary issue. The Respondent summarised the crux of 
the case as being whether ‘mutuality of obligation’ existed between the 
parties.  The Respondent asserts that there was no obligation upon the 
Claimant to accept work if he did not wish to. The Claimant relies on the 
degree of control he asserts was imposed upon him by the Respondent, to 
support his claim. 

 
The true nature of the agreement 
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17. Before considering the tests applicable to employee and worker status, I 

note that a Tribunal is not bound by the label the parties attach to their 
relationship; although that can be a relevant factor.  In Quashie v 
Stringfellows Restaurants Ltd (2013) IRLR 99 Elias LJ said (para 52): 

 
“It is trite law that the parties cannot by agreement fix the status of their 
relationship: that is an objective matter to be determined by an 
assessment of all the relevant facts. But it is legitimate for a court to have 
regard to the way in which the parties have chosen to categorise the 
relationship, and in a case where the position is uncertain, it can be 
decisive” 

 
18. In Autoclenz v Belcher [2011] UKSC 41 it was held that in some 

circumstances a Tribunal may disregard the terms of a written agreement 
where it did not reflect the parties’ true intentions.  The Supreme Court 
emphasised the disparity in bargaining powers of the parties in a working 
relationship, as compared to a commercial contract; in this context, the 
Tribunal should be ‘realistic and worldly wise’ in its approach. There is no 
requirement on claimants to show that there was a sham intention to 
misrepresent the true nature of the parties’ respective obligations.  Where 
it is suggested that the written terms do not accurately reflect what is 
agreed, the essential question is: ‘what was the true agreement between 
the parties?’  This is to be determined by considering all the 
circumstances of the case, of which the written agreement is one part. 

 
Definition of an employee 

 
19. The relevant definition is at Section 230 ERA; an ‘employee’ is “an 

individual who has entered into or works under (or where the employment 
has ceased, worked under) a contract of employment”. 

 
20. Section 230(2) provides that a ‘contract of employment’ means “a contract 

of service or apprenticeship, whether express or implied, and (if it is 
express) whether oral or in writing”. 

 
21. An important legal distinction exists between a “contract of service” and “a 

contract for services”.  The latter being one where an individual provides 
services to a client as an independent contractor.  The task of identifying 
what kind of contract exists involves consideration of a mixed question of 
fact and law.  There is no single formulated test; I was reminded of the 
three questions set out in Ready Mix Concrete (South East) Ltd v 
Minister of Pensions and National Insurance 1968 2 QB 497– 
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a. whether an agreement exists for the worker to provide their own 
work and skill (“personal service”) in return for remuneration 
(“mutuality of obligation”); 

 
b. whether there is “control” of the worker by the Respondent such 

that they should be considered an employee; and 
 

c. whether other provisions of the contract are inconsistent with the 
existence of a contract of service or employment. 

 
 

22. The Respondent accepts that a contract existed between the parties. 
There is dispute as to what kind of contract it is. Case law provides that 
personal service, mutuality of obligation and control are the irreducible 
minimum which must be present in order for a contract of employment to 
exist. It is accepted that the Claimant was required to provide personal 
service, satisfying one of the three minimum requirements. 

 
23. My focus is on mutuality of obligation and control.  The requirement of 

mutuality refers to the reciprocal obligations featuring in a working 
relationship by which an ‘employer’ is obliged to provide work for an 
individual to perform and that in return the individual is obliged to perform 
the work offered; the ‘work for wages’ agreement. 

 
24. Stephenson v Delphi Diesel Systems Ltd [2003] ICR 471, Elias J, 

giving the judgment of the Employment Appeal Tribunal indicated: 
 

"The significance of mutuality is that it determines whether there is a 
contract in existence at all. The significance of control is that it determines 
whether, if there is a contract in place, it can properly be classified as a 
contract of service, rather than some other kind of contract."  

 
25. The last part of the Ready Mix Concrete tests refers to ‘other factors’ for 

consideration, which can include matters such as – 
 

a. who provides and maintains tools or equipment; 
b. the degree of financial risk adopted by the Claimant; 
c. whether the Claimant had the opportunity to profit from their work; 
d. whether the Claimant is paid a fixed wage or salary; 
e. whether the Claimant is paid when absent due to holiday or 

sickness; and 
f. the level of integration the Claimant had within the workplace. 

 
26. When taking into account other relevant factors I need to determine 

whether any of them would be inconsistent with the existence of a contract 
of employment.  
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27. The fact that there is no obligation on the putative employer to provide 

work and no obligation on the putative employee to accept work, even if 
offered, is normally fatal to a finding of employee status. Carmichael v 
National Power [1999] ICR 1226, HL addressed the question of whether 
there was mutuality when casual tour guides were not working between 
engagements. The claimants in that case sought to establish that they 
were employed under an umbrella contract rather than a series of ad hoc 
contracts of employment. The House of Lords confirmed the tribunal had 
correctly concluded that their case “founders on the rock of absence of 
mutuality” when it came to establishing an umbrella contract bridging 
periods between engagements. There was no question that the tour 
guides were employees when actually working. 

 
28. The Court of Appeal in Secretary of State for Justice v. Windle and 

Arada [2016] EWCA Civ 459, decided that Court and Tribunal 
interpreters were not employees (for the purposes of the Equality Act 
2010). The case concerned professional interpreters working on multiple 
engagements, with no ‘umbrella’ contract of employment. Underhill LJ 
allowed the appeal, stating that when determining the employment status 
of an individual it is: ‘necessary to consider all the circumstances’. 
Excluding consideration of the absence of mutuality between 
engagements: ‘runs counter to the repeated message of the authorities 
that it is necessary to consider all the circumstances.’ 

 
29. Underhill LJ went on to state (paragraph 23): ‘It seems to me a matter of 

common sense and common experience that the fact that a person 
supplying services is only doing so on an assignment-by-assignment basis 
may tend to indicate a degree of independence, or lack of subordination, 
in the relationship while at work which is incompatible with employee 
status even in the extended sense.’ 

 
Worker Status 

 
30. The statutory status of ‘worker’ indicates a person with important statutory 

employment rights, albeit not as extensive as those available to an 
employee. 

 
31. A worker is defined in Section 230(3) ERA as “an individual who has 

entered into or works under (or, where the employment has ceased, 
worked under) (a) a contract of employment; or (b) any other contract, 
whether express or implied and (if it is express) whether oral or in writing, 
whereby the individual undertakes to do or perform personally any work or 
services for another party to the contract whose status is not by virtue of 
the contract that of a client or a customer of any profession or business 
undertaking carried on by the individual”.  
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32. For the purposes of this case, I note that this definition of a worker is also 

found at Regulation 2(1) WTR. 
 

33. A worker is a category of individual whose relationship might be one of 
self-employment but nonetheless contains features that require the 
provision of statutory protections. Both the worker and the true 
independent contractor provide services pursuant to a contract ‘for 
services’ rather than ‘of service’ but the worker has the benefit of certain 
protections and rights that the individual in business on their own account 
does not.  

 
34. The CJEU confirmed in Fenoll C316/13, that the concept of a worker may 

not be interpreted differently according to the law of Member States but 
has an autonomous meaning specific to EU law. The Working Time 
Directive 2003/88/EC is relevant, as any interpretation of the term worker 
for the purposes of working time claims must be consistent with EU law.  
According to the CJEU, the term worker must be defined in accordance 
with objective criteria that distinguish the employment relationship by 
reference to the rights and duties of the persons concerned. Any person 
who pursues real, genuine activities on behalf of another, to the exclusion 
of activities on such a small scale as to be regarded as purely marginal 
and ancillary, must be regarded as a worker. The essential feature of an 
employment relationship is: 

 
‘… for a certain period of time a person performs services for and under 
the direction of another person in return for which he receives 
remuneration.’ 

 
35. The leading domestic authority on worker status is Bates van Winkelhof 

v Clyde & Co LLP [2014] ICR 730, in which it was held that a member of 
a Limited Liability Partnership was a worker.  Lady Hale said (para 24): 

 
First, the natural and ordinary meaning of 'employed by' is 
employed under a contract of service. Our law draws a clear 
distinction between those who are so employed and those who are 
self-employed but enter into contracts to perform work or services 
for others. 

 
Second, within the latter class, the law now draws a distinction 
between two different kinds of self-employed people. One kind are 
people who carry on a profession or a business undertaking on 
their own account and enter into contracts with clients or customers 
to provide work or services for them. The arbitrators in Hashwani v 
Jivraj [2011] UKSC 40, [2011] IRLR 827 were people of that kind. 
The other kind are self-employed people who provide their services 
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as part of a profession or business undertaking carried on by some-
one else. The general medical practitioner in Hospital Medical 
Group Ltd v Westwood [2012] EWCA Civ 1005; [2012] IRLR 834, 
who also provided his services as a hair restoration surgeon to a 
company offering hair restoration services to the public, was a 
person of that kind and thus a 'worker' within the meaning of 
s.230(3)(b) of the 1996 Act …’ 

 
36. In reaching this conclusion Lady Hale cited the EAT, in Cotswold 

Developments Construction Ltd v Williams [2006] IRLR 181 Langstaff 
J (para. 53): 

 
‘ … a focus on whether the purported worker actively markets his services 
as an independent person to the world in general (a person who will thus 
have a client or customer) on the one hand, or whether he is recruited by 
the principal to work for that principal as an integral part of the principal's 
operations, will in most cases demonstrate on which side of the line a 
given person falls.’ 

 
37. On this point Lady Hale also cited the EAT in James v Redcats (Brands) 

Ltd [2007] ICR 1006; a case brought by a parcel courier. Elias P agreed 
that this would “often assist in providing the answer’ and provided the 
following analogy: 

 
‘in a general sense the degree of dependence is in large part what one is 
seeking to identify - if employees are integrated into the business, workers 
may be described as semi-detached and those conducting a business 
undertaking as detached …’  

 
38. EIias P signalled that whilst it may be relevant whether an individual 

actively markets his services as an independent person to the world in 
general, there are ‘difficult’ cases where the individual “does not in fact 
market his services at all, nor act for any other customer even though the 
Claimant is not barred by her contract from so doing. In some cases the 
business is effectively created by the contract.”. 

 
39. Lady Hale cited Byrne Bros (Formwork) Ltd v Baird [2002] ICR 667 at 

para 17(4), which deals with the policy reasons for the creation of worker 
status: 

 
‘The reason why employees are thought to need … protection is that they 
are in a subordinate and dependent position vis-a-vis their employers: the 
purpose of the [Working Time] Regulations is to extend protection to 
workers who are, substantively and economically, in the same position. 
Thus the essence of the intended distinction must be between, on the one 
hand, workers whose degree of dependence is essentially the same as 
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that of employees and, on the other, contractors who have a sufficiently 
arm's-length and independent position to be treated as being able to look 
after themselves in the relevant respects.’ 

 
40. Whether there is a relationship of subordination is important in 

distinguishing a worker from those genuinely on business on their own 
account.  However, I note the caveat expressed by Lady Hale in para 39 
of Bates that; 

 
“….. there is "not a single key to unlock the words of the statute in every 
case". There can be no substitute for applying the words of the statute to 
the facts of the individual case. There will be cases where that is not easy 
to do. But in my view they are not solved by adding some mystery 
ingredient of "subordination" to the concept of employee and worker. The 
experienced employment judges who have considered this problem have 
all recognised that there is no magic test other than the words of the 
statute themselves. As Elias J recognised in James v Redcats (Brands) 
Ltd [2007] ICR 1006, a small business may be genuinely an independent 
business but be completely dependent upon and subordinate to the 
demands of a key customer (the position of those small factories making 
goods exclusively for the "St Michael" brand in the past comes to mind). 
Equally, as Maurice Kay LJ recognised in Westwood, one may be a 
professional person with a high degree of autonomy as to how the work is 
performed and more than one string to one's bow, and still be so closely 
integrated into the other party's operation as to fall within the definition. As 
the case of the controlling shareholder in a company who is also 
employed as chief executive shows, one can effectively be one's own 
boss and still be a "worker". While subordination may sometimes be an 
aid to distinguishing workers from other self-employed people, it is not a 
freestanding and universal characteristic of being a worker’. 

 
41. Elias J also said in James v Redcats: 

 
‘The fact that the individual may be in a subordinate position, both 
economically and substantively, is of itself of little assistance in defining 
the relevant boundary because a small business operation may be as 
economically dependent on the other contracting party, as is the self-
employed worker, particularly if it is a key or the only customer.’ 

 
42. In that case the EAT allowed an appeal against a finding that the Claimant 

was not a worker. Elias J:  
 

‘49. What the courts must essentially try to do here, it seems to me, is to 
determine whether the essence of the relationship is that of a worker or 
somebody who is employed, albeit in a small way, in a business 
undertaking.’ 
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43. The different statutory provision means that there is not the same 

requirement for mutuality of obligation, control or integration that is 
necessary for there to be an employment relationship. Underhill LJ states 
in paragraph 24 of Windle that, for the worker, “the pass mark is lower.”   

 
44. Turning to this case and taking into account the ‘lower pass mark’; I 

should ask was there, on the facts, evidence that the Claimant agreed to 
undertake some minimum or reasonable amount of work in return for pay? 

 
45. Mr Leiper placed emphasis on the fact that the Claimant was not obliged 

to take on any work offered to him, referring me to Elias P in James v 
Redcats: “if the individual is free to work or not at his own whim or fancy, 
then that would be inconsistent with his being a worker at all.” So, if there 
was an absolute ability to accept or reject work that will be highly relevant 
to my considerations.  

 
46. It is possible that an individual is a worker and mutuality of obligation 

exists whilst working, regardless of gaps between jobs. At paragraph 93 
Elias P states “accordingly, in my view, the fact that there is a lack of any 
mutual obligations when no work is being performed is of little, if any, 
significance when determining the status of the individual when work is 
performed. At most it is merely one of the characteristics of the 
relationship which may be taken into account when considering the 
contract in context. It does not preclude a finding that the individual was a 
worker, or indeed an employee, when actually at work.” 

 
Agreed facts 

 
47. The parties’ agreed facts are set out below:- 

 
“1 The Claimant was a private hire/minicab driver with the Respondent 
from 5 July 2010 to 6 July 2017.  

 
2 as a driver, the Claimant was personally responsible for: 

 
a) maintaining a license with the City and County of Cardiff Licensing 

Authority; as a private hire driver, the Claimant: 
 

i) was required to work with a licensed operator; 
ii) could not pick up fares from the street;  

 
(in contrast with a licensed hackney carriage driver). 

 
b) providing a suitable vehicle for private hire; 
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c) paying for the upkeep of that vehicle; 
 

d) paying for the fuel used in the course of his driving work; 
 

e) ensuring that he was fully taxed;  
 

f) ensuring that he was appropriately insured; 
 

g) paying any taxes due on his income;  
 

h) choosing the times at which he worked; 
 

the Claimant performed (b), (c), (e) and (f) by leasing a vehicle. 
 

3 The Claimant was not obliged to provide any minimum number of hours 
work. 

 
4 In order to work with Dragon Taxis as a licensed operator, drivers 
agreed to pay an administration fee (fixed by Dragon taxis). 

 
a) the fee could be (and was in the Claimant’s case) subject to a buddy 

discount and a loyalty discount 
 

b) no fee was chargeable for whole weeks in which a driver did not work 
(for example, because on holiday). The Claimant makes the point that 
he considered that he had to apply for a credit to have such a fee 
refunded, which could take a couple of weeks. 

 
5 When operating through Dragon Taxis, the Claimant was subject to 
certain rules, applied to all such drivers: 

 
a) he was required to display magnetic Dragon Taxi signs on the vehicle; 

 
b) he was provided with communication equipment, for which he was 

required to pay a bond of £100; 
 

c) he was subject to a dress code, the precise extent of which is in issue; 
 

d) whilst free not to accept fares, in certain circumstances, there were 
consequences (the Claimant prefers the word punishments) to that 
decision: 

 
i)if a driver declined a job on his (or the adjacent) plot (which 
included ignoring an offered job) s/he was subject to a ‘timeout’ and 
placed at the back of the queue of available drivers in that plot; the 
timeout was 2 minutes from 2012 (previously 4 minutes) 
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ii)if a driver accepted a job then refused to proceed with it, s/he was 
normally subject to a timeout (unless the circumstances justified no 
timeout being applied). The timeout was for a period of 24 hours; 
latterly it was reduced to 1 hour. 

 
e) A tote/ hardship fund was operated until 31 December 2016: a 

contribution was taken from drivers and was deployed (i) for drivers 
who were incapacitated and (if funds remained) (ii) by way of a weekly 
‘lottery’ for drivers and (iii) by way of a payment made in Christmas 
week to qualifying drivers distributing all remaining funds for that 
calendar year; the Claimant makes the point that he did not have 
transparency as to the handling of these monies; his claim to these 
contributions in the County Court was unsuccessful; 

 
f) between June 2015 and May 2017 drivers were required to have 

regular vehicle checks (failing which their account was placed on stop 
until a new appointment time was agreed). The number/frequency of 
those checks is in issue.” 

 
Additional facts 

 
Contract and handbooks 

 
48. The Claimant was introduced to the respondent by a friend. There was no 

interview process; the Claimant gave his documents to a member of the 
Respondent’s staff and subsequently the Respondent’s radio equipment 
was installed into the Claimant’s car, which he leased from an 
unconnected third-party.  
 

49. The Claimant’s contract with the Respondent (page 287), was signed on 
19 January 2016 (the ‘Contract’), several months after Veezu had 
purchased the shares in the Respondent.  

 
50. The first paragraph of the Contract reads: 

 
“This contract is between the Driver identified overleaf/below and 
Dragon Taxis Ltd. The Driver agrees to work for Dragon Taxis Ltd on a 
self-employed basis under terms and conditions in line with a contract 
for services agreement and set out herein. The Driver agrees to 
perform the duties, obligations and customer services outlined in their 
driver handbook, which the driver acknowledges receipt of and 
absolute concordance with.” 

 
51. Four versions of the driver handbook appear in the bundle (referred to 

collectively as the ‘handbooks’):  
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a. Page 214: ‘Dragon Driver Handbook’ was in force until September 
2011. The Claimant was given this version of the handbook when 
he started work with Dragon (‘Handbook version 1’); 

 
b. Page 232: ‘Dragon Taxis Driver Handbook’ issued during or soon 

after September 2011 (‘Handbook version 2’); 
 

c. Page 249: ‘The Driver Protocol – Dragon Cardiff’ (undated) in which 
the Respondent is referred to as a “Veezu-owned business” (page 
250). The Claimant said he believed, but could not be sure, that he 
was handed this document in or around August 2015 when the old 
‘data head’ (radio equipment) was removed from his car. In 
paragraph 23 of his witness statement, the Claimant says the 
document was issued ‘soon after [Veezu’s] takeover in Spring 
2015’. Mr Owen asserts that the document was issued in February 
2016. (‘Protocol version 1’); and 

 
d. Page 264: ‘The Driver Protocol – Dragon’ (undated). The Claimant 

was not issued with this document but came across a copy of it on 
the Respondent’s premises. The Respondent asserts it was issued 
in August 2016; the Claimant came across a copy of it in or around 
December 2016. (‘Protocol version 2’). 

 
52. Mr Owen asserted that handbooks were handed out when drivers came in 

to pay administration fees. The Respondent had a list of drivers; as 
handbooks were handed out names on the list were ticked off. I was not 
shown a copy of a list.  

 
53. Mr Owen asserts that the first and second version of the Protocol were 

issued in February and August 2016 respectively (paragraph 26 of his 
witness statement). The Claimant created a document highlighting some 
differences between the first and second version of the Protocol (page 279 
onwards). Mr Owen explained the issuance of two versions of the Protocol 
in quick succession, was in order to correct the use of terminology. It 
seems highly likely this was to minimise the risk of the Protocol appearing 
to indicate that drivers had worker or employee status.  

 
54. The Claimant does not recall being required to sign his acceptance of any 

version of the handbooks. The Claimant suggests that Handbook version 
1 formed part of his contract (paragraph 4 of his witness statement). 
However, the Claimant acknowledges that he was issued with Handbook 
version 2 (paragraph 22 of his witness statement) and Protocol version 1 
(paragraph 23). 
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55. The Contract incorporates the terms of the ‘driver handbook’. There is a 
conflict of oral evidence as to whether Protocol version 1 was issued to 
the Claimant before or after he signed the Contract which specifically 
incorporates the terms of the ‘driver handbook’. 

 
56. On the balance of probabilities, I conclude that Protocol version 1 was 

issued in February 2016, as asserted by Mr Owen. In reaching this 
conclusion I have taken into account that the Claimant was not sure of the 
date he received Protocol version 1. However more significantly I take into 
account the wording of the Contract, which refers to the ‘driver handbook’; 
it does not refer to the ‘protocol’. This suggests that Protocol version 1 
was issued after the Contract was signed. 

 
57. Many of the matters that the Claimant asserts indicate a level of control 

over him by the Respondent indicative of employee or worker status, 
relate to the contents of the Handbook version 1 or version 2, rather than 
either version of the Protocol.  
 

58. The parties have not conducted themselves as if the provisions of 
Handbook version 2 applied. For example, when he left the Respondent 
the Claimant was not required to work 1 weeks’ notice, as required at 
page 248.  

 
59. The true nature of the agreement between the parties should be gleaned 

from all the circumstances including what actually happened in practice, in 
terms of obligations between the parties, at the time just prior to the ET1 
being presented. The written documents form only part of my 
considerations. 

 
Admin/circuit fees 

 
60. Originally a sliding scale of admin fee was operated based on level of 

earnings/ the number of jobs (page 210a and referred to in paragraph 8 of 
Mr Gardener’s witness statement). Mr Gardener recalled that details of the 
sliding scale of charges was displayed in the window in the Respondent’s 
office. This system changed once Veezu took ownership of Dragon and so 
the information about a sliding scale is historic. 

 
61. Veezu introduced 2 increases in admin fees over a period of 18 months; 

having not increased that charge for a 5-year period. Mr Owen explained 
that the increase was to offset rising costs to the Respondent and there 
was also an increase in tariffs for fares which in part offset the increase.  

 
62. The Claimant agrees that the fee he agreed to pay was fixed by Dragon 

and was subject to discounts by buddy and for loyalty (agreed facts). The 
Contract provides: “The Driver further agrees that Dragon Taxis Ltd has 
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the right to make charges, amendments and debit/credit Driver’s account 
in accordance with the rules outlined by the company and stated in the 
handbook provided.” 

 
63. This arrangement appears to me indicative of a commercial arrangement 

between the parties. The fee being paid in return for access to the 
respondent’s booking system and the opportunity to carry out work. 

 
Tags 

 
64. Upon starting work with the Respondent, the Claimant completed a form in 

which he indicated the type of vehicle he intended to use for driving work 
and the type of work he was prepared to take on (for example, whether he 
was prepared to carry pets in his car). A version of this form appears at 
page 288. The responses to questions were referred to as “tags” and were 
loaded onto Dragon’s system to filter the type of work made available to 
the Claimant. The Claimant accepts that he could change the tags 
applicable to him at any point, and did so for carriage of animals. 

 
Working for other organisations 

 
65. The Claimant was required to operate via a licensed operator. This 

condition was imposed by Cardiff City Council as the licensing authority 
(page 299). It is evident from the documents that working for two different 
licensed operators was initially prevented and later discouraged by the 
Respondent. The Handbook version 1 states (page 222 and 227) that 
drivers “must not be part-time taxi drivers with other employment.” The 
Claimant makes the point that in any event it would not be financially 
viable for him to pay an administration fee to 2 licensed operators 
simultaneously.  

 
66. In response to the licensing of Uber in Cardiff, the existing licensed 

operators in the city, at least initially, took steps to discourage drivers from 
working with Uber. However, this position has changed over time and 
drivers are not now discouraged or prevented from working with other 
operators by the Respondent. The Respondent’s witnesses gave 
unchallenged evidence that they knew of drivers who worked with the 
Respondent and Uber simultaneously. 

 
Allocation of work 

 
67. When a job is offered, full details of a journey are not disclosed to the 

driver until they accept the fare. Mr Owen explained that this was to avoid 
drivers ‘cherry picking’ work and avoiding work perceived as less 
profitable. Initial information about a journey, provided prior to acceptance, 
included the zone and the vehicle type required. The Claimant submitted 
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that this information does not necessarily allow drivers to assess, for 
example, matters such as the level of congestion when taking a job. After 
the job is accepted full details are provided and the option for the driver to 
decline remains but with the consequence of a one-hour (formerly 24-
hour) ‘timeout’. The period was reduced from 24 to 1 hour with effect from 
29 March 2017 (page 419).  

 
68. At a drivers’ forum in March 2012, which the Claimant did not attend, the 

imposition of timeouts was discussed and a vote was taken as to the 
length of timeouts imposed (page 331). 

 
69. Drivers can take breaks of 10 minutes, in all but 2 zones, by notifying the 

break on the PDA. The driver is then logged as unavailable on the 
Respondent’s system and will not be offered any jobs or be subject to any 
penalties/consequences for ignoring jobs. 

 
Account work 

 
70. The Claimant carried out two different kinds of driving work with the 

Respondent. Firstly, he accepted pre-booked rides from general 
customers who paid him directly, and secondly, he performed account 
work on behalf of the Respondent. The respondent asserts that this 
account work is subcontracted to drivers.  

 
71. Until August 2015 all drivers were able to opt out of account work (page 

209). The Claimant never did. Shortly after Veezu bought Dragon, the 
option to opt out from account work was removed. The Claimant was not 
directly informed of this change, Mr Owen explained this was because he 
had not opted out previously. 

 
72. The Respondent sets the level of fares charged to general customers by 

reference to those imposed by the licensing authority for hackney 
licences. Account work was subject to rates agreed between the 
Respondent and account holding clients. It was agreed that account rates 
were less favourable in terms of the amount paid to drivers than for 
general bookings and could include some unpaid waiting time.  
 

73. Redacted copies of commercial agreements between the Respondent and 
its account clients are at pages 118 – 204. These agreements impose 
certain restrictions on the way in which drivers should carry out account 
work (for example, page 122). Mr Owen explained that the Respondent 
was confident of being able to fulfil its obligations under these contracts, 
despite not employing any drivers, because of the scale of its operation in 
terms of the number of drivers on its books. 
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74. The Claimant explained his reasons for not opting out of account work 
included that he lived in the Vale of Glamorgan, some distance from the 
centre of Cardiff, and this meant that there was a possibility of a high-
value first job of the day (account work) as he travelled in to the city. Once 
he was in Cardiff, he described avoiding areas which were likely to contain 
a high concentration of account work. It was possible to do this because 
the Respondent divided the city of Cardiff into different “plots”; it was 
possible to identify from knowledge of the account holders which plots to 
avoid. 

 
App 

 
75. Originally, customers telephoned the Respondent to book a journey but 

more recently an ‘app’ was introduced, via which customers could book 
online. The app introduced the possibility of customers paying by card 
rather than in cash. The Respondent charged an administration fee of 50p 
for card payments, in addition to the fare payable to the driver. The 
method of payment was different but general customers would still pay the 
driver directly, either by cash or card. If a customer left a tip by card the 
Respondent levied a further 25p charge, but this was latterly dropped. 

 
Tax 

 
76. The Claimant accounted to HMRC for his income on a self-employed 

basis. Mr Lloyd described keeping a book in his car in which he recorded 
the details of all fares and tips which he used as a basis for accounting for 
his income.  

 
77. The only paperwork issued by the Respondent with regard to fares and 

payments was a credit sheet; an example of which is at page 524. The 
credit sheet detailed the admin fee payable by the driver (less loyalty 
discounts) and any other deductions for example, the tote (up to 
December 2016) and equipment insurance. The credit sheet also detailed 
fares paid by general customers by card (but not cash) and payments 
made for account work. The credits received in respect of work paid for by 
card and for account work were set against charges made by the 
Respondent to its drivers.  

 
78. The credit sheet did not provide detail of cash payments made directly to 

the drivers. 
 

Business cards 
 

79. The Respondent provided drivers with business cards, which had template 
receipts printed on the reverse, to issue to customers if receipts were 
requested. These business card/receipts were provided free of charge; all 
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three drivers I heard evidence from used them when receipts were 
requested.  

 
80. The Claimant said that he assumed they were to be used as he had been 

given a large number when starting work with the Respondent. Handbook 
version 2 (page 245) states ‘drivers should make sure they always have 
cards available to give receipts to customers’. The Respondent asked that 
if drivers attended a house and the fare was not present, to post a 
business card to show that they had attended. Protocol version 1 states 
‘please make sure that you always carry a stock of business cards in your 
taxi.’  

 
81. The Claimant’s understanding appears to be based on the older version of 

the handbooks. However, there was no evidence that at the time relevant 
to the claim that the Respondent required drivers to use the business 
cards for receipts. In practice, they were used because they were a free 
resource. 

 
Payment method and financial risk 

 
82. All drivers who gave evidence referred to the increasing levels of card 

payments over time, as customers became aware of and started using the 
app for bookings. The Claimant complained that card bookings resulted in 
a delay, of sometimes up to 16 days, for him to be paid via the 
Respondent and this affected his cash flow.  

 
83. As regards account payments, there could be a delay of a similar period 

for payment. However, the Claimant did not dispute the Respondent’s 
evidence that it sometimes waited several months for payment from 
account clients. When Mr Leiper asked the Claimant whether he accepted 
the Respondent ‘shielded’ him from the delay in payments from account 
customers, the Claimant’s response was that the delay he experienced 
(up to 16 days) was “way too long for a small business” and noted that 
Uber paid within two days. The Claimant subsequently qualified his 
response to this question, suggesting that his response was hypothetical; 
“if I am a small business”. 

 
84. The Claimant complained that the increased volume of card payments 

resulted in increased financial risk. However, the Respondent submits 
there was equivalent risk when payment was made by cheque. When 
taking payment for the fare, drivers can see whether card payment is 
accepted and if not can seek an alternative method of payment. The 
licencing authority confirms that it is possible to take other items of 
property in lieu of payment or drive the passenger to a cash point 
(paragraph 129 Mr Owen). The Respondent covers a driver’s loss where 
there was an instance of fraud. Where a customer walked off without 
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payment that loss was a matter for the driver who carried the financial risk 
of non-payment.  

 
Bond 

 
85. The Claimant asserted that the bond money held for the Respondent’s 

equipment was used as a tool to coerce driver behaviour and gave an 
example; (page 321) a newsletter indicated the Respondent had parted 
company with a ‘hack’ (licenced hackney carriage driver) who set his own 
rates for customers outside the city. The newsletter states: “incidentally we 
returned the difference in fare to the customer out of his bond”. This 
incident took place in 2008, prior to the Claimant starting work with the 
Respondent. The Claimant submitted that the Handbook version 2 (page 
235) made no reference to the bond being used in this way (although 
Handbook version 2 significantly postdates the incident in 2008). 

 
Vehicle checks 

 
86. It is agreed that vehicle checks were carried out by mechanics on driver’s 

cars between June 2015 and May 2017. Initially this was intended to be a 
fortnightly check but the Respondent says it was in fact implemented 
monthly. The Claimant described at busy times just being waved through 
without a thorough check being carried out.  

 
87. In respect of new drivers starting work after May 2017, Mr Owen explained 

that they were informed of the requirements for maintaining their cars at a 
presentable standard at induction. 

 
Principal/agent  

 
88. For VAT accounting purposes, the Respondent acted as principal for 

account work and agent for general customers (page 318) in the 
accounting period 1 July 2014 to 31 December 2015.  

 
89. Mr Owen said that the Respondent did not notify drivers of the accounting 

position as it was not deemed relevant, as their treatment would be same.  
 

90. The Claimant in cross examination of Mr Owen stated that he assumed 
when he signed the contract that ‘he was paying a fee to an agent’. 

 
91. Protocol version 1 (page 255) states: “any taxi fares generated as a result 

will belong to you and not the company, but please be clear that the 
customer remains that of Veezu. We subcontract work from our customer 
base to you as the driver” 
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92. This provision is amended in Protocol version 2 (page 270): “any taxi fares 
generated as a result will belong to you and not the company. For account 
work, please be clear that the customer remains that of Veezu and we 
subcontract work to you as a self-employed driver”. (my emphasis) 
 

93. The amended wording seems aimed at minimising the risk of a finding of 
worker status, by removing the reference to general customers remaining 
customers of Veezu and limiting that provision to account customers only. 

 
Conclusions 

 
‘Employee’ Status 

 
94. The agreed facts, together with the Respondent’s concession that the 

Claimant provided personal service (a licencing requirement) under a 
contract (albeit, it says, not one which gives rise to employee status), 
serves to underline that my focus is on mutuality of obligation.  

 
95. The Claimant was required by the terms of his licence to operate via a 

regulated operator; the Respondent acted as an established part of that 
regulatory framework. In cross-examination, the Claimant referred to 
himself as a ‘small business’ and said to Mr Owen that he had assumed 
he was paying a fee to the respondent ‘as an agent’. 

 
96. The Contract categorises the working relationship as one of self-

employment; that is the basis on which the Claimant accounted for tax to 
HMRC. Combined with the fact that the Claimant obtained a private hire 
vehicle license prior to contracting with the Respondent; these factors are 
indicative of someone who considers themselves to be self-employed. The 
Claimant suggested that drivers have their ‘own plans’ to do the work they 
wanted and in which area; this again suggests a level of autonomy over 
the type of fare they were willing to take and is supportive of 
categorisation of the parties’ relationship in accordance with the 
description in the Contract.  

 
97. The Claimant accepted that the Respondent did not and could not require 

him, or any particular driver, to work at any time. There was no minimum 
level of work/number of hours required. He also accepted that, if his 
personal and financial circumstances allowed, he could arrange and take 
holiday at any time and if away for more than a week could claim back the 
administration fee payable to the Respondent. 

 
98. The document at page 625B tracks the Claimant’s record of accepting and 

rejecting jobs from January 2016 to June 2017 (the period for which 
records were available). The red line on the graph indicates fares which 
the Claimant declined, even though a timeout would be applied. The graph 
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illustrates the Claimant regularly declined a significant proportion of jobs 
offered. The starkest example being during November 2016, when the 
Claimant declined roughly one third of jobs offered to him.  
 

99. Mr Gardener described logging onto the PDA just to observe what kind of 
work was available over his morning coffee; drivers did and could logon 
just to monitor activity before deciding whether to work. 

 
100. The fact that the Claimant could reject or ignore fares offered, 

indicates to me that he was not an employee. The fact that certain 
consequences (or penalties followed (timeouts and being placed at the 
back of the job queue) does not affect my view; the Claimant was aware of 
the consequences of rejecting fares yet did so regularly. The Claimant’s 
unfettered ability to choose when and for how long he worked, even once 
logged on to the PDA, illustrates a lack of obligation on his part to work 
that is inconsistent with employee status. 

 
101. The Claimant’s autonomy as to how and when to work is 

emphasised by his ability to work with other organisations. The Claimant 
accepted that from April 2015 onwards he was not required to work 
exclusively for the Respondent and could have worked for other operators. 
In a letter of 9 August 2017 to the Respondent’s solicitors (page 76), the 
Claimant states “I haven’t claimed the licence fees as I didn’t see it as 
exclusive to your clients as I can work elsewhere”. 

 
102. The commercial reality was that it was impracticable for the 

Claimant to pay administration fees to multiple operators. However, it 
appears that this position has changed with the arrival of Uber; with this 
operator drivers ‘pay as you go’ and are not committed to an 
administration fee. 

 
103. Around the time that Uber became licensed in Cardiff, the Claimant 

said he was threatened with the loss of his loyalty discount if he worked 
for Uber by Mr Owen. I do not consider that this prevented him from 
working with Uber, rather Mr Owen suggested that the consequence of 
doing so would be the loss of a discount to his administration fee, which 
was offered in recognition of loyalty. It appears unremarkable to consider 
the removal of a loyalty bonus where an individual is no longer working 
exclusively for the organisation offering the discount. In any event the 
loyalty discount was not removed from the Claimant. 

 
104. It seems that the parties’ relationship evolved over time; greater 

control was previously exercised with regard to exclusivity and over the 
way work was to be carried out under the provisions of the Handbook 
(versions 1 and 2). This level of control has, contrary to the Claimant’s 
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submission, relinquished over time, particularly after the involvement of 
Veezu. 

 
105. I conclude that the Claimant’s claim to employee status ‘founders 

on the rock of absence of mutuality’ (Carmichael). The Claimant was not 
an ‘employee’ of the Respondent. 

 
Worker status 

 
106. In determining whether the Claimant benefits from categorisation as 

a worker, I consider matters relevant to the test for employee status, whilst 
remembering the “lower pass mark” applicable to this statutory status.  

 
107. With regard to mutuality of obligation, the Claimant was able to 

refuse work even when the PDA was turned on (with timeout 
consequences and being placed at the back of the queue). I accept Mr 
Owen’s evidence that these operational rules were introduced to create a 
workable system of job allocation, which avoided jobs repeatedly being 
offered to and rejected by the same driver and provided good service to 
customers. By the time the ET1 was presented the timeout periods were; 
two minutes for rejecting a job upon initial offer with basic journey 
information and one hour for rejecting a job following initial acceptance 
and upon receipt of journey information.  

 
108. These penalties or consequences did not deter the Claimant from 

rejecting a significant proportion of the journeys offered to him. The 
Claimant’s behaviour denotes independence and the ability to pick and 
choose the work he wished to perform. There was no question of the 
Respondent being able to force the Claimant to accept a journey, which 
indicates to me a lack mutuality and control. 

 
109. This was the reality of the situation despite the statement in 

Protocol version 1 (page 255): “you are not allowed to pick and choose 
fares, if you work all fares the law of averages will apply and you will 
experience both small and large fare paying journeys.” This statement is 
qualified in protocol version 2 with the preface “to be fair to all drivers”. 

 
110. Many of the matters referred to in the Claimant’s witness statement 

as demonstrating control are historic and do not reflect the true nature of 
the parties’ agreement during the relevant period. 

 
111. The fact that the Respondent fixed journey prices in line with the 

licensing authority tariff appears to me to be a neutral consideration.  
 

112. As for dress code; the licensing authority imposed a condition that 
drivers should present themselves in a clean and tidy way. This applied 
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irrespective of the licensed operator’s requirements. Protocol version 1 
recommends a driver dress code at page 268. It also refers to some 
account customers requiring a uniform. The commercial agreements with 
account customers include provisions regarding a dress code (eg page 
122 ‘dress smartly’) but the Claimant did not suggest that he was ever 
required to wear a ‘uniform’ to service account customers.  

 
113. Some of the commercial agreements require the Respondent to 

fulfil the contract with drivers who are employees (eg page 164). Mr Owen 
suggests (paragraph 94 – 97 witness statement) that the written 
commercial agreements do not accurately reflect the terms of the contract 
between the Respondent and account customers. Certainly, on the 
Respondent’s case, the written requirement to use employees is not 
fulfilled. Mr Owen asserted that the respondent believed it could fulfil its 
obligations to account customers because of the number of drivers 
working with the Respondent. Whatever the true agreement between the 
Respondent and its account customers, and I am not asked to make any 
finding on that, I do not consider that it affects my considerations as to the 
Claimant’s status. 

 
114. The Claimant refers to daily vehicle checks but it appears this was 

an historic requirement (page 222 Handbook version 1). 
 

115. The Claimant was required to display magnetic company signage 
on the side of his vehicle, which could be indicative of a level of integration 
with the Respondent. Equally customers would need to be able to identify 
the driver coming to collect them and signage seems an obvious way to 
assist identification. In the particular circumstances of this case I consider 
this to be a neutral factor. 

 
116. With regard to receipts, I accept the Claimant’s evidence that he 

was encouraged to carry branded business cards/receipts in his car. 
However, there was no evidence that he was required to issue receipts on 
these cards; it appears rather that he did so as using the company 
business cards meant that he did not have to pay for stationery himself. 

 
117. The Claimant’s reference to limitations placed on driving hours is 

historic (Handbook version 1 page 227/8). There was no evidence of limits 
being enforced by the Respondent. There is no reference to limits in the 
Protocol version 1 or 2; both state “we operate 24/7 business which allows 
you to work as and when you want” (page 255 and 270). 

 
118. Compulsory contribution by drivers into the tote, which facilitated 

financial payments to sick drivers, a weekly lottery and Christmas 
payment, were removed prior to the period relevant to my considerations. 
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119. The Claimant is required to purchase his own insurance policy, a 
factor which is generally indicative of self-employed status. 

 
120. The Respondent provided PDA equipment to drivers requiring a 

bond payment in return. There was no evidence of the bond being used to 
control driver’s behaviour; the one incident referred to the by the Claimant 
occurred in 2008 before the Claimant started work. The requirement for 
payment of a bond appears to be a neutral factor; if anything, it indicates 
self-employed status as it indicates financial risk for the driver in case of 
damage or loss. 

 
121. The Claimant complains of increased levels of control once Veezu 

purchased Dragon (paragraph 23 to 27 of his witness statement). This 
includes removing the ability to opt out of account work. There is some 
force in the Claimant’s submission that the Respondent should have 
informed him that this opt out had been removed. Whilst I acknowledge 
that the Claimant never exercised his ability to opt out of account work, he 
should have been made aware of this unilateral change to the agreement 
between the parties. He may have wished to exercise this option, as he 
had previously changed his tags (in relation to carriage of animals).  

 
122. However, I balance the removal of the opt out against the 

Claimant’s ability to refuse any fare offered to him. The Claimant would 
not know whether a journey was a general customer or an account 
customer when the initial journey was offered and would only obtain that 
confirmation once he accepted the fare. Drivers could avoid significant 
levels of account work if they wished to, by positioning themselves in plots 
where they knew account work was unlikely to be offered. Mr Lloyd 
described adopting this approach himself to avoid particular accounts 
(paragraph 31-32 witness statement). Ultimately when account work was 
offered and he did not wish to do it after acceptance, the Claimant could 
reject it subject to a one hour timeout. 

 
123. I asked Mr Leiper to address me on whether a distinction should be 

made between journeys for general customer and account customers. The 
Respondent submits that the claimant cannot be worker even for account 
work as drivers were not remunerated by the Respondent (they assert that 
account work was subcontracted to drivers) and so the work wage bargain 
does not exist.  
 

124. The question for me to address is when the Claimant was working, 
who was he working for? Was he providing services to or as part of 
another entity (Dragon) or did he work for himself? 
 

125. The Claimant complains that the Respondent became principal for 
account work in July 2015 without notifying drivers (paragraph 25 witness 



Case Number: 1600267/2017  

 25 

statement). Principal status was for accounting purposes; it related to 
booking services provided to drivers and provision of private hire services 
to account customers (pages 318/9).  

 
126. Looking at the reality of the situation for general customers, the 

entirety of the journey fare has always been paid to and retained by the 
driver (either directly in cash or more recently indirectly via the 
Respondent for card payments). I do not consider that the method of 
payment from general customers or the evolving wording of the Protocol 
alters my view, that when carrying out work for general customers, the 
Claimant was working for himself. He provided services under the Dragon 
name, a necessary element of the regulatory requirements being work via 
a licenced operator, but ultimately the Claimant worked for himself. 

 
127. The situation when the Claimant carried out account work gave me 

more pause for thought. The driver carrying out account work, performs 
work for a customer of the Respondent and so could be considered to be 
providing a service for the Respondent, enabling it to fulfil its third-party 
contractual obligations to account holders. It is a relevant factor that the 
claimant could no longer opt out of performing account work (despite him 
never doing so in practice). 

 
128. For account work, both versions of the Protocol state that work is 

subcontracted to the claimant. For the claimant’s part, he appeared to 
believe that the respondent was acting as his agent, albeit he did not 
indicate the source of this belief. 

 
129. Another potential distinction between general customers and 

account customers is the ability of the claimant to cancel a journey 
midway through once accepted. 

 
130. The Claimant accepts if a general customer became aggressive or 

abusive during a journey, he could stop and eject the passenger (ET1 
page 21). The ability to cancel a journey mid-way through is a factor 
pointing away from worker status. 

 
131. However, the Claimant refers to an incident on 3 November 2016 

where he accepted an account job and the passenger became abusive; 
the Claimant asserts that he contacted the Respondent’s control room to 
explain he wished to eject the passenger but was informed that the 
operator did not know the procedure and insisted that the journey must 
continue. In the event the Claimant felt able to manage the passenger with 
a warning and the journey completed but the operator’s response seems 
to indicate an attempt by the Respondent to compel the Claimant. This 
incident has troubled me in reaching my conclusion, however I rely on the 
statement in the claimant’s ET1 rider (page 21) to the effect that he 
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retained ultimate control of the situation. He states, “The claimant took 
matters into his own hands and warned the passenger that one more 
abusive comment and he would eject them regardless”. 

 
132. The Claimant also relies on an incident which took place on the 22 

December 2016 (page 22) where he was placed on timeout for 24 hours 
for refusing a journey where the individual had previously been 
aggressive. The Claimant described subsequently speaking to Mr Owen to 
explain the circumstances; Mr Owen relented and allowed the Claimant 
back onto the system without the timeout. 

 
133. Mr Gardener describes in his witness statement not being willing to 

accept drunk passengers. He also refers to an incident where he accepted 
a job and then had to ask the control room to take it away because of 
clash with the school run (paragraph 29 witness statement). Mr Lloyd also 
refers to reallocation of work by the Respondent in circumstances where 
he considered customers had wasted his time previously (paragraph 33 
witness statement). I accept the evidence of the drivers who gave 
evidence on behalf of the Respondent that in circumstances where they 
provided a good reason for refusing a fare that timeouts were not 
imposed. This appears to be supported by the Claimant’s own evidence 
that he spoke with Mr Owen about being placed on stop in respect of an 
aggressive customer and the timeout was removed. 

 
134. On balance and taking into account all of the circumstances I 

consider that even when carrying out account work the claimant was 
working for himself, although this conclusion is more finely balanced than 
in respect of general customers. 

 
135. The Claimant complained about the increased number of card 

payments from general customers. It is agreed that the ability to pay by 
card was facilitated by the Respondent and that this could lead to a delay 
in payment to the Claimant. The Respondent facilitated payment by card 
from the customer; no payment was made from the Respondent. The 50p 
charge is an additional amount that the customer pays; is not taken out of 
the amount of fare paid to the driver. The Respondent no longer levies the 
25p charge deducted from tips (paragraph 101 – 102 Mr Owen’s witness 
statement). 

 
136. The Claimant asserts increased levels of card payments caused 

him difficulties in terms of cash flow. Mr Gardener and Mr Lloyd did not 
indicate any particular difficulty in this respect. Payment by card and 
account appear on the credit sheets and count against admin fees due, 
with any balance due to the driver being paid by BACS credit.   
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137. The Claimant complains in the ET1 rider (page 19) that he cannot 
opt out of credit card payments nor can he source a payment terminal to 
install in his vehicle which would facilitate payment directly to his account. 
The claimant asserts that “if he was genuinely self-employed this basic 
payment arrangement would be for him to decide”. The claimant was not 
challenged on this point and Mr Owen did not address it in his evidence. In 
the absence of examination, my only comment is that the claimant 
appears to make a fair point with regard to sourcing his own payment 
terminal. Presumably on a commercial basis, the respondent would not 
wish to facilitate this as it would mean the loss of the 50p processing 
charge on each transaction. 

 
138. In conclusion, I consider the fact that the Respondent imposes a 

50p processing charge on the customer for credit card payments to be a 
neutral factor. The fact that the respondent does not permit the claimant to 
install his own payment terminal is suggestive of control over drivers by 
the Respondent. However, it is only one factor in many that I take into 
account when reaching my conclusion. 

 
139. The Respondent accepts the risk of loss where fraud occurred; the 

Claimant submits this indicates he was not self-employed. As drivers do 
not bear the financial risk in this circumstance, it could be an indication of 
worker status but it is only one factor and relates to a limited 
circumstance. Otherwise drivers bear the risk of loss where passengers 
do not pay. 

 
140. The Respondent did not dispense with vehicle checks until May 

2017, after the ET1 was presented. The requirement to attend vehicle 
checks was without payment in drivers own time. On the Claimant’s own 
evidence at times he was waved through this check fairly quickly, without 
a detailed inspection. The Respondent submits that it is a requirement of 
the licensing authority that vehicles be kept clean and in good condition 
(page 295 – 6). The requirement could indicate control by the Respondent 
but it is only one factor. 

 
141. The Claimant suggested that advertising for the Respondent refers 

to “our” cars and drivers (ET1 page 20); I was not referred to documents in 
the bundle to support this assertion but it was not challenged by the 
Respondent. It could suggest a level of integration and falls to be 
considered together in the overall picture of the parties’ relationship 

 
142. Finally, I was informed of a decision by the County Court on 18 

October 2017; the Claimant’s claim for payments under the Contract was 
rejected. I was not shown a copy of the judgment but there was no dispute 
between the parties as to the outcome. The Respondent asserts that the 
unnamed Judge in question referred to the relationship between the 
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parties as a commercial agreement. Mr Leiper did not suggest that I 
should be bound by this judgment but submitted it was indicative of the 
true nature of the relationship. I consider this to be neutral factor; I am 
unaware of what consideration was given to the requirement to consider 
the relative bargaining power of the parties (Autoclenz). 

 
143. I am mindful that the Claimant does not market his services the 

world in general but in the circumstances of this case that is not a 
determinative factor (Redcats). The Claimant could have worked for other 
operators such as Uber, as other drivers did; there was no requirement for 
exclusivity.  
 

144. There was no evidence that the Claimant agreed to undertake 
some minimum or reasonable amount of work in return for pay. Overall, it 
does not strike me that there is a relationship of subordination which 
requires statutory protection. Even if the other requirements of the section 
230(3)(b) worker test were satisfied, in my view, the Claimant operated a 
small business on his own account and would fall within the exclusion in 
the statutory test. 
 

145. It may be that had claim been brought at an earlier point in the 
Claimant’s working relationship with the Respondent, my decision would 
have been different. It appears that relationship has evolved over time (for 
example the removal of exclusivity and the 24-hour timeout for refusing a 
journey once accepted are notable). I am satisfied that, at the point in time 
when the ET1 was served, there was no sufficient control by the 
Respondent over the Claimant nor a relationship of subordination such as 
to indicate worker status.  

 
146. Those matters which may tend to indicate worker status (such as 

personal service; the use of the term “our drivers” in advertising; the fact 
that the respondent covered drivers’ loss in case of fraud; that fares for 
journeys are set by the Respondent; that the Respondent amended the 
drivers’ terms unilaterally) are taken into account but weighed against 
other factors strongly suggestive of genuinely self-employed status. It is 
noted that certain factors were a feature of the regulatory framework within 
which the drivers operated; this does not mean that they should not be 
taken into account but means I should consider them in their appropriate 
factual context.  

 
147. The Claimant described himself in cross-examination as a “small 

business”; the licensing requirements were such that the Claimant had to 
work through a licensed operator; the Claimant accounted to HMRC as 
self-employed; the Contract indicates self-employed status; the Claimant 
became a licensed driver prior to his association with the Respondent; the 
Claimant funded all expenses associated with the vehicle and his licence; 
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the Claimant was not provided with a uniform or ever required to wear 
one; the Claimant could work for other operators and had total discretion 
as to when and for how long he worked. 

 
148. Although the case law authorities indicate that it is possible for an 

individual to be a worker (or even an employee) whilst actually working 
(albeit not benefiting from an umbrella contract which spans periods in 
between jobs) I do not consider that this case falls into that category. 

 
149. I conclude that the Claimant was neither an employee nor a worker 

and the claims are dismissed. 
 
 
 
 

 
_______________________________ 

       Employment Judge S Davies 
 

   Dated: 8 December 2017                                             
      

 JUDGMENT SENT TO THE PARTIES ON 
 

   ………8 December 2017………. 
 
 

       ………………………………………………. 
       FOR THE SECRETARY OF EMPLOYMENT TRIBUNALS 
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